
IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF DELAWARE

CYNTHIA PARLIN, Individually, and in her :
Capacities as Surviving Spouse of Samuel Parlin, :
And As Executrix of the Estate of Samuel Parlin, :
Deceased, : Civil Action No. 

:
Plaintiffs, :

: Jury of 12 Demanded
v. :

:
DYNCORP INTERNATIONAL INC., et al., :

:
Defendants. :

NOTICE OF REMOVAL

PLEASE TAKE NOTICE that named Defendants DynCorp International Inc. and DynCorp

International LLC (hereinafter collectively referred to as "Defendants"), by and through their

attorneys, Smith, Katzenstein & Furlow LLP, hereby remove the above-captioned matter to this

Honorable Court pursuant to 28 U.S.C. §§ 1441 and 1442(a)(1) and submit this Notice of Removal

pursuant to 28 U.S.C. § 1446.  In support of this removal, Defendants state the following:

1. On or about January 16, 2008, Plaintiff Cynthia Parlin, individually and in her

capacities as surviving spouse of Samuel Parlin and executrix of the estate of Samuel Parlin,

Deceased, filed a Complaint in the Superior Court of the State of Delaware, In and For New Castle

County, captioned Parlin v. DynCorp International, Inc., et al., Civil Action No. 08C-01-136 FSS.

See Exhibits A and B (copies of Service of Process on defendants DynCorp International Inc. and

DynCorp International LLC) (hereinafter referred to as the "Complaints").

2. In the Complaints, Plaintiff alleges Survival and Wrongful Death Actions against

Defendants.  
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3. This action arises out of the death of Samuel Parlin, who allegedly died on January

16, 2006, as a result of injuries sustained from an Improvised Explosive Devise ("IED") while

traveling in Baghdad, Iraq.  Complaints, ¶ 1.  It is further alleged that Mr. Parlin was working as an

International Police Liaison Officer ("IPLO") at Baghdad International Airport and the Baghdad

Police Academy in support of the United States Department of State Civilian Police ("CIVPOL")

mission in Iraq.  Id.

4. It is alleged that Defendants contracted with the U.S. Department of State "to provide

services, including to recruit, select, equip, and deploy civilian police officers in support of a

CIVPOL mission to help the government of Iraq develop a modern, indigenous police force to

maintain peace and stability."  Complaints, ¶ 6.

5. It is alleged that Defendants and Does 1 through 10 subcontracted with DynCorp

International FZ-LLC ("DI-FZ") "to hire personnel and provide service in support of the CIVPOL

contract."  Complaints, ¶ 8.

6. It is alleged that Mr. Parlin was employed at all times relevant by DI-FZ.

Complaints, ¶ 9.

7. It is alleged that DI-FZ properly secured coverage for Mr. Parlin under the Defense

Base Act ("DBA"), 42 U.S.C. § 1651, and that therefore, Defendants do not have "the immunities

of an employer under the DBA or [the Longshore and Harbor Workers' Compensation Act

("LHWCA"), 33 U.S.C. § 904(a)]."  Complaints, ¶¶ 10-11.

8. It is alleged that Defendants presented cost proposals to the U.S. Department of State

"for security purchases and personnel below what they knew or should have known would be

required for adequate security."  Complaints, ¶ 21.  It is further alleged that "such misrepresentation
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regarding security purchases and personnel was intentionally made to induce the [U.S.] Department

of State to award defendants DYNCORP, DI LLC, and DOES the CIVPOL contracts on defendants'

mistaken belief the DBA would shield them and their subcontractor from liability for any harm

which resulted from intentionally providing inadequate security and/or directing individuals such

as Samuel Parlin to perform dangerous acts, such as travel through Baghdad."  Complaints, ¶ 22.

9. It is alleged that Defendants supplied Mr. Parlin with "inadequate resources and

personnel," "maintained a culture of indifference to the security of IPLOs and other individuals,"

and "frequently under-equipped and under-manned the 'SHARK' teams charged with travel

security."  Complaints, ¶¶ 23-24.

10. It is alleged that "travel through any area of Baghdad was extremely dangerous," that

"Defendants routinely failed to evaluate thoroughly the risk/benefit of proposed travel throughout

Iraq," and that "Defendants routinely ordered travel even when wholly unrelated to mission

success."  Complaints, ¶¶ 26-27.

11. It is alleged that after Mr. Parlin's death, the U.S. Army investigated Defendants'

management and security practices.  Complaints, ¶ 39.

I. REMOVAL BASED UPON FEDERAL QUESTION JURISDICTION

12. 28 U.S.C. § 1441(a) provides that "any civil action brought in a State court of which

the district courts of the United States have original jurisdictional, may be removed by the defendant

or the defendants, to the district court of the United States for the district . . . embracing the place

where such action is pending.  For purposes of removal under this chapter, the citizenship of

defendants sued under fictitious names shall be disregarded."
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A. To The Extent Plaintiff's Claims Are Justiciable, The Interpretation And
Application Of Federal Statutes Will Determine The Viability Of Plaintiff's
Claims; Thus, Federal Question Jurisdiction Is Appropriate

13. 28 U.S.C. § 1441(b) provides that "[a]ny civil action of which the district courts have

original jurisdiction founded on a claim or right arising under the Constitution, treaties or laws of

the United States shall be removable without regard to the citizenship or residence of the parties."

14. Plaintiff's Complaint clearly demonstrates that the application and interpretation of

two federal statutes—the DBA, 42 U.S.C. §§ 1651 et seq., and the LHWCA, 33 U.S.C. §§ 901 et

seq.—will be of paramount importance in this case.  Consequently, because the viability of

Plaintiff's claims depends upon the interpretation and application of federal statutes, federal question

jurisdiction is entirely appropriate in this case and removal pursuant to 28 U.S.C. §§ 1441(a) and

(b) is proper.  See Nauert v. Ace Props. & Cas. Ins. Co., 2005 WL 2085544, at *3 (D. Colo.)

(holding that the DBA and LHWVA pre-empt state law) (Ex. F).

B. To The Extent Plaintiff's Claims Are Justiciable, Controlling Authority For
Plaintiff's Claims Is Most Likely To Be Found In Federal U.S., International
Treaties And/Or Conventions, And/Or Iraqi Laws; Thus, Federal Question
Jurisdiction Is Appropriate

15. Drawing parallels from the recent promulgation of federal criminal liability standards

for private security contractors like Mr. Parlin, the adjudication of Plaintiff's civil claims should rest

upon the interpretation and application of U.S. law, international treaties or conventions, and/or Iraqi

law.  Thus, removal pursuant to 28 U.S.C. §§ 1441(a) and (b) is proper. 

16. There is no basis for applying Delaware state law to this case.  For tort claims,

Delaware courts follow "the principle of lex loci delicti, and [have] appl[ied] the law of the place

of the injury."  Deutschman v. Beneficial Corp., 132 F.R.D. 359, 379 (D. Del. 1990) (citation

omitted).  As alleged in the Complaints, Mr. Parlin, a resident of the State of Georgia, died in Iraq
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while he was working as a contractor to the U.S. Department of State in support of the U.S.

Government's CIVPOL mission.  Applying the principle observed by Delaware state courts, the law

of Iraq would apply to Plaintiff's tort claims.

17. It is public knowledge that there is international, Iraqi, and U.S. government

oversight of private contractors working in Iraq in support of U.S. and coalition military and

reconstruction efforts.  Accordingly, it has been suggested, particularly with respect to criminal

liability, that private contractors "to the coalition forces in Iraq operate under three levels of legal

authority: (1) the international order of the laws and usages of war and resolutions of the United

Nations Security Council;1 (2) U.S. law; and (3) Iraqi law, including orders of the CPA that have

not been superceded."2  Congressional Research Service, Private Security Contractors in Iraq:

Background, Legal Status, and Other Issues, Order Code RL32419, at 11 (July 2007).  The CRS

does not provide clear guidance as to the legal authority applicable to civil lawsuits for personal

injuries for private contractors working for the United States Government in Iraq.  However, in light

of the recent promulgation of federal criminal liability standards for private contractors in Iraq, it

is reasonable to conclude that federal standards should likewise govern civil liability.  To that end,

as demonstrated below, there have been recent federal efforts to promulgate standards to address the
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issues raised in this lawsuit, which signify that federal (which may include treaties and/or other

international conventions), rather than state, law should be applied to this case.

C. Plaintiff's Allegations Raise "Uniquely Federal Interests"; Thus, To The Extent
Her Claims Are Justiciable And In The Absence Of Federal Statutes Or
Regulations, Federal Common Law Should Be Developed And Applied To
Plaintiff’s Claims

18. This Court has original jurisdiction under 28 U.S.C. § 1331 because Plaintiff's claims

are based upon substantial questions of federal law and implicates significant federal issues.  See

Grable & Sons Metals Prods., Inc. v. Darue Eng'g & Mfg., 545 U.S. 308, 312 (2005).

19. It is obvious that there are no state or federal standards by which this Court could

evaluate Plaintiff's claims that Defendants, inter alia, allegedly failed to provide basic security to

IPLOs; failed to purchase, maintain and make available adequate weaponry, armor vehicles, and

other supplies; and failed to establish and/or to abide by reasonable precautions to minimize travel

in Iraq during enemy hostilities.  See Complaints, ¶ 40.  However, because the events underlying this

lawsuit occurred in Iraq while Mr. Parlin was working as a contractor for the U.S. Department of

State in support of its international CIVPOL program, Plaintiff has clearly raised issues that

implicate "uniquely federal interests."  Boyle v. United Techs. Corp., 487 U.S. 500, 504 (1988).

20. The "uniquely federal interests" implicated by this case are articulated by Plaintiff's

own allegations.  To that end, the Complaints makes allegations regarding the integrity of the federal

procurement process (see Complaints, ¶¶ 19-22); expenditures of federal taxpayer money on

contractors by the U.S. Government (see Complaints, ¶¶1, 5, 13-18); the relationship between

private contractors and the U.S. Military (see Complaints, ¶¶ 1, 27, 39); the level of protection and

security provided to private contractors working in Iraq (see Complaints, ¶¶ 1, 13-25); and the

dangerous conditions in Iraq (see Complaints, ¶¶ 26-27, 30, 32, 37, 38).  
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21. In addition, the "uniquely federal interest" is demonstrated by the intent of the U.S.

Departments of Defense and State to develop laws and promulgate regulations addressing some or

all of the issues raised in this Complaints, as well as their agency oversight and deployment of

private contractors.  In a "Memorandum of Agreement (MOA) between the Department of Defense

and the Department of State on USG Private Security Contractors"3 that was executed on December

5, 2007 (a copy of which is attached hereto as Exhibit C), the U.S. Departments of Defense and State

agreed to "jointly develop, implement, and follow core standards, policies, and procedures for the

accountability, oversight, and discipline of [private security contractors]," which will include a

"clear legal basis for holding [U.S. Government] private security contractors accountable under

U[.]S[.] law."  See Exhibit C at 1.  This MOA indicates that the two federal executive agencies will

develop and implement federal standards in Iraq covering their private security contractors regarding

unity of effort, rules for the use of force, authority to process and carry firearms, movement

coordination and control, serious incident response and investigation, contract management and

language, and legal accountability (under U.S. law).  See Exhibit C, Annex A.  If there is a clear

legal basis for determining liability here, then it clearly implicates the same federal interest the U.S.

Departments of Defense and State are evaluating as part of the MOA.

22. The "uniquely federal interests" at issue in this matter is also demonstrated by the

number of bills recently introduced by congressional members to establish federal standards and

oversight of contractors in Iraq and other locations.  For instance, on February 16, 2007, Senator

Barack Obama (D-IL) introduced the Transparency and Accountability in Military and Security
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Contracting Act of 2007, which directs the Chairman of the Joint Chiefs of Staff to issues rules of

engagement for contractor personnel, to establish hiring, training and equipment standards to private

contractors,4 and to coordinate communications between U.S. Armed Forces and contractor

personnel.5  See Transparency and Accountability in Military and Security Contracting Act of 2007,

S. 674, 100th Cong., § 6 (2007) (attached hereto as Exhibit D).  A similar bill, sponsored by

Representative David Price (D-NC), was introduced in the House of Representatives on January 10,

2007, and has been referred to the House Subcommittee on Crime, Terrorism, and Homeland

Security.  See Transparency and Accountability in Security Contracting Act of 2007, H.R. 369, 100th

Cong., § 3 (2007) (attached hereto as Exhibit E).  See also MEJA Expansion and Enforcement Act

of 2007, H.R. 2740, 100th Cong., § 2 (2007) (proposing to extend the Military Extraterritorial

Jurisdiction Act to contractors employed abroad to hold them criminally liable for certain acts);

Security Contractor Accountability Act of 2007, S. 2147, 110th Cong., § 2 (2007) (same).

23. The "uniquely federal interests" can also be found in the investigatory committee

hearings by the Committee on Oversight and Government Reform of the U.S. House of

Representatives. These hearing have discussed and investigated some or all of the issues raised in

this Complaints, including, among other issues, the level of security and protective equipment issued

to contractors, the necessity of traveling in Iraq, and the threats faced by contractors while

performing their duties in Iraq.  See Hearings on Blackwater USA: Hearing Before the H. Comm.
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on Oversight and Government Reform, 110th Cong. 3-9 (Preliminary Transcript October 2, 2007)

(statement of Rep. Waxman, Chairman); Iraqi Reconstruction: Reliance on Private Military

Contractors and Status Report; Hearing Before the H. Comm. on Oversight and Government

Reform, 110th Cong. 1-9 (February 7, 2007) (statement of Rep. Waxman, Chairman).

24. In summary, based upon the overwhelming federal interest in the issues raised in this

lawsuit, it is evident that this Court should defer to federal, rather than state, interests when

reviewing this case.  However, to the extent that Plaintiff's claims are justiciable, there are currently

no federal or state laws or regulations specifically governing the allegations in this case, including

the appropriate amount of protection to be afforded private contractors in Iraq or when travel in Iraq

is permissible.  Assuming that this case is justiciable, this Court should conclude that the

overwhelming federal interest tips the balance of equities clearly in favor of developing and

applying a federal common law.

25. Accordingly, Defendants submit that removal pursuant to 28 U.S.C. § 1441 is proper

in this case.  See Grable & Sons Metals Prods., 545 U.S. at 312.

II. REMOVAL BASED UPON FEDERAL OFFICER REMOVAL STATUTE

26. The Court has original jurisdiction over this civil action pursuant to 28 U.S.C. §

1442(a)(1), which provides that a civil action originally filed in a State court may be removed if it

is against the "United States or any agency thereof or any officer (or any person acting under that

officer) of the United States or of any agency thereof, sued in an official or individual capacity for

any act under color of such office."  As recognized by the Court of Appeals for the Third Circuit and

this District Court, the federal officer removal statute is to be broadly construed.  Megill v.
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 Worthington Pump, Inc., 1999 WL 191565, at *2 (D. Del.) (citing Sun Buick, Inc. v. Saab Cars

USA, Inc., 26 F.3d 1259, 1262 (3d Cir. 1994)) (Ex. G).  

27. Defendants satisfy the criteria necessary for federal officer removal.  See Feidt v.

Owens Corning Fiberglas Corp., 153 F.3d 124, 127 (3d Cir. 1998).  In applying the criteria,

Defendants are not required to establish "an airtight case on the merits in order to show the required

causal connection."  Jefferson County v. Acker, 527 U.S. 423, 432 (1999) (holding that such a high

threshold would defeat the purpose of the removal statute and accepting the "theory of the case" as

an "adequate threshold showing that the suit is for an act under color of office") (quotations and

citations omitted).  Moreover, if Defendants have "sufficiently put in issue the questions of official

justification and immunity[,] the validity of their defenses should be determined in the federal

courts."  Willingham v. Morgan, 395 U.S. 402, 409 (1969) (holding that "[t]his is exactly what the

removal statute was designed to accomplish").

28. Defendants are "persons" acting under an officer of the United States or an agency

thereof sued in an official or individual capacity for any act under color of such office.  Megill, 1999

WL 191565, at *3 (citation omitted).   Defendants are being sued because they were acting under

federal authority and direction in accordance with their contracts with the U.S. Department of State.

29. Plaintiff's Complaint demonstrates that her claims are based upon Defendant's

conduct acting under a federal office.  The Complaints allege that Defendants entered into

contractual agreements with the U.S. Department of State that "included requirements provided by

the Department of State for defendants to follow as they recruited, selected, equipped, and deployed

civilian police officers from the United States" and "included provisions relating to employee safety,

including, but not limited to, requirements that the general contractor and any subcontractors
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maintain a minimal standard of security described by the contract, and requirement that such

contractors take all steps necessary to ensure the safety of IPLOs."  Complaints, ¶¶ 15-16.

30. Defendants will raise colorable federal defenses, including the Government

Contractor Defense established in Boyle v. United Techs. Corp., 487 U.S. 500, 504-505 (1988).  In

Boyle, the United States Supreme Court held that tort liabilities arising out of the performance of

a federal government contract and "the civil liability of federal officials for actions taken in the

course of their duty" are areas of "uniquely federal interests" that are "so committed by the

Constitution and laws of the United States to federal control that state law is pre-empted" and

replaced by federal common law.  Defendants are entitled to immunity with respect to the tort claim

alleged in this case because: (1) the U.S. Government and/or the U.S. Armed Forces established the

criteria for recruiting, selecting, and equipping IPLOs, and established a minimum standard of

security (see Complaints, ¶¶ 14, 16); (2) Defendants complied with the U.S. Government and/or the

U.S. Armed Forces' requirements; and (3) Defendants were not aware of dangers posed by the

criteria issued by the U.S. Government and/or U.S. Armed Forces for recruitment or the provision

of security.  

31. Defendants also intend to raise the political question doctrine as a federal defense.

The issues raised in the Complaints involve a textually demonstrable constitutional commitment of

the issues to the other branches of government, as demonstrated by recent legislative bills directing

the establishment of standards to regulate private contractors, congressional hearings searching for

standards by which to measure federal government oversight of private contractors, and the MOA

between the U.S. Departments of Defense and State memorializing the executive agencies' intent

to promulgate regulations and standards regarding private contractors.   See supra ¶¶ 21-23.  In
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addition, as made evident by the congressional hearings and various government reports, there are

no judicially discoverable and manageable standards to guide the Court's adjudication of this

survival and wrongful death claim.  In that regard, Plaintiff is asking this Court to decide, among

other things, the amount of protection Defendants should have provided Mr. Parlin as he carried out

his duties as an IPLO, whether Mr. Parlin should have been traveling in Baghdad, the amount of

danger or threat that would have been acceptable to permit travel in Baghdad, and whether there was

sufficient coordination between Defendants and the U.S. military regarding safety on the roads.

Recognizing the extraordinary complexity of the situation, Congress and the U.S. Departments of

Defense and State are reviewing these issues in a still unrealized attempt to establish manageable

standards.

32. Defendants will assert a federal defense based upon two federal statutes—the

exclusivity of remedies as established by the DBA, 42 U.S.C. § 1651, et seq., and the LHWCA, 33

U.S.C. §§ 901, et seq.

33. There is a causal connection between Plaintiff's claim and Defendant's actions

performed under color of federal office.  As alleged in the Complaints, Defendants were acting in

furtherance of their contractual obligations with the U.S. Government and/or U.S. Armed Forces to

recruit civilian police officers in support of the U.S. CIVPOL mission in Iraq when Mr. Parlin was

killed by an IED.

34. Accordingly, because Defendants have satisfied all of the criteria set forth in Feidt,

removal pursuant to the federal removal statute is proper. 
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III. DEFENDANTS HAVE PROPERLY REMOVED THIS ACTION PURSUANT TO 
28 U.S.C. § 1446

35. All named Defendants, DynCorp International Inc. and DynCorp International LLC,

have been served in this action. 

36. All named Defendants consent to this removal.

37. None of the named Defendants has filed a responsive pleading in this matter.

38. Copies of all process, pleadings, and orders served on Defendants are attached to this

Notice of Removal and undersigned counsel certifies that a copy of this Notice of Removal will be

served promptly on Plaintiff and filed with the Clerk of the Superior Court of the State of Delaware

in and for New Castle County.

WHEREFORE, Defendants DynCorp International Inc. and DynCorp International LLC

hereby remove the above-captioned action from the Superior Court of the State of Delaware, In and

For New Castle County, to the U.S. District Court for the District of Delaware.

SMITH, KATZENSTEIN & FURLOW LLP
Of Counsel:
Robert B. Wallace      /s/     Robert K. Beste                             
Kevin P. Farrell Robert K. Beste, III (No. 3931)
Yoora Pak Post Office Box 410
WILSON, ELSER, MOSKOWITZ, Wilmington, Delaware 19899
EDELMAN & DICKER LLP (302) 652-8400
The Colorado Building (302) 652-8405 (facsimile)
1341 G Street, N.W., 5th Floor rkb@skfdelaware.com
Washington, DC 20005
(202) 626-7660
(202) 628-3606 (facsimile)

Attorneys for Defendants, 
DynCorp International Inc., and
DynCorp International LLC

February 19, 2008
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Nauert v. Ace Properties and Cas. Ins. Co.
D.Colo.,2005.
Only the Westlaw citation is currently available.

United States District Court,D. Colorado.
Charles Jason NAUERT, Plaintiff,

v.
ACE PROPERTY AND CASUALTY INSUR-

ANCE COMPANY; Esis, Inc., a Pennsylvania Cor-
poration, Defendants.

No. 104CV02547WYDBNB.

Aug. 27, 2005.

John Gregory Walta, J. Gregory Walta, PC, Color-
ado Springs, CO, for Plaintiff.
Brandon Roy Ceglian, Montgomery Kolodny Am-
atuzio & Dusbabek, LLP-Denver Colorado, Den-
ver, CO, for Defendants.

ORDER

DANIEL, J.
*1 THIS MATTER is before the Court on De-

fendants' Amended Consolidated Motion to Dis-
miss Plaintiff's Claims for Relief and to Strike Por-
tions of Plaintiff's Complaint (“Motion to Dis-
miss”), filed January 18, 2005, and Plaintiff's Re-
sponse, filed February 7, 2005. For the reasons set
forth below the Court GRANTS Defendants' Mo-
tion to Dismiss as to Plaintiff's first claim alleging
insurance bad faith and his second claim alleging
violations of the Colorado Consumer Protection
Act. The Court DENIES as moot Defendants' Mo-
tion to Dismiss to the extent it requests certain al-
legations of the Complaint be stricken as immateri-
al, impertinent and scandalous.

I. BACKGROUND

Plaintiff brings this action as a compensation
claimant under the Longshore and Harbor Workers'
Compensation Act, 33 U.S.C. § 901 et seq. (1988) (
“LHWCA”), and seeks to recover compensatory

and punitive damages against Defendants Ace
Property and Casualty Company (“ACE”) and ES-
IS, Inc. (collectively “ACE”) FN1 arising out of
Defendants' alleged bad faith handling of Nauert's
federal workers' compensation claim. Pursuant to
allegations in his complaint, Plaintiff sustained a
work-related injury to his ankle and foot on Decem-
ber 13, 2003 while working at an American military
base in Kosovo when he stepped on a large rock.
Compl., at ¶ 2. He states he filed a prompt report
and was returned to Colorado on January 1, 2004
for medical treatment. Id., ¶ 5. Plaintiff avers ACE
has at all relevant times contracted to provide work-
ers' compensation coverage for Plaintiff under the
LHWCA. Plaintiff also claims that despite verifica-
tion by ACE's doctors that he was disabled by an
on-the-job-injury, ACE denied Plaintiff's claim was
work-related, and refused to pay him disability pay-
ments or for his medical care.Id., at ¶ 8. Nauert al-
leges Defendants' conduct caused him financial
hardship, loss of enjoyment of life, and impairment
of psychological and physical function. Id., at ¶ 5.

FN1. Defendant ESIS, Inc., (“ESIS”) is
wholly owned and controlled by ACE and
serves as a third-party adjuster on ACE/
CIGNA claims.

Plaintiff filed suit on October 29, 2004, assert-
ing an insurance bad faith claim and a claim that
ACE violated the Colorado Consumer Protection
Act, C.R.S. § 6-1-101, et seq., by violating the Col-
orado Unfair Claims-Deceptive Practices Act,
C.R.S. § 10-3-1104(1). Defendants' Motion to Dis-
miss, filed Pursuant to Fed.R.Civ.P. 12(b)(1),
12(b)(6), 12(f) and 12(g), asserts Plaintiff's com-
plaint must be dismissed because his first claim is
preempted by the LHWCA, and Plaintiff lacks
standing to assert his second claim under the Color-
ado Consumer Protection Act. In the alternative,
Defendants request portions of Plaintiff's complaint
be stricken as immaterial, impertinent and scandal-
ous. I address the parties' arguments below.
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II. LEGAL ANALYSIS

A. Introduction

When a party moves to dismiss for lack of sub-
ject matter jurisdiction pursuant to Rule 12(b)(1),
the attack can be either a facial attack to the allega-
tions or a factual attack. Osborn v. United States,
918 F.2d 724, 729 n. 6 (10th Cir.1990). A facial at-
tack on the complaint's allegations as to subject
matter jurisdiction questions the sufficiency of the
complaint. Holt v. U.S., 46 F.3d 1000, 1002 (10th
Cir.1995) (citing Ohio Nat'l Life Ins. Co. v. United
States, 922 F.2d 320, 325 (6th Cir.1990)). In re-
viewing a facial attack on the complaint, a district
court must accept the allegations in the complaint
as true. Id. Here, I find Defendants' Motion to Dis-
miss raises a facial attack, as this Court need not
look beyond the allegations contained in the com-
plaint. Holt, 46 F.3d at 1002. Accordingly, I find
Defendants' 12(b)(1) motion to dismiss does not
need to be converted into a Rule 12(b)(6) motion or
a Rule 56 summary judgment motion. Id.

*2 When evaluating a motion to dismiss pursu-
ant to FED. R. CIV. P. 12(b)(6), the court “ ‘must
accept all the well-pleaded allegations of the com-
plaint as true and construe them in the light most
favorable to the plaintiff.’”David v. City and
County of Denver, 101 F.3d 1344, 1352 (10th
Cir.1996) (quoting Gagan v. Norton, 35 F.3d 1473,
1474 n. 1 (10th Cir.1994)).“A complaint may be
dismissed pursuant to FED. R. CIV. P 12(b)(6) only
‘if the plaintiff can prove no set of facts to support
a claim for relief.’”Id. (quoting Jojola v. Chavez, 54
F.3d 488, 490 (10th Cir.1995)). Pursuant to the
Federal Rules, if a court considers matters outside
of the pleadings, a motion to dismiss pursuant to
Rule 12(b)(6) should be treated as a motion for
summary judgment. Here, Defendants attached nu-
merous documents to their Motion to Dismiss, in-
cluding a complaint and order in a related case.
Similarly, Plaintiff referenced and attached to his
response, ACE and ESIS website materials and affi-
davits from other lawyers. In ruling upon Defend-
ants' Motion to Dismiss, I do not consider these

outside matters submitted by the parties and, there-
fore, I do not find it necessary to treat their motion
as one for summary judgment under Fed.R.Civ.P.
12(b).

B. Preemption by the Defense Base Act and the LH-
WCA

I first address Defendants' argument that this
court lacks subject matter jurisdiction to hear
Plaintiff's insurance bad faith claim because it is
preempted by the Defense Base Act (“DBA”) and
the LHWCA. Defendants argue this claim falls un-
der the LHWCA because, as Plaintiff admits, the
alleged injury occurred while Plaintiff was em-
ployed as a security guard at an American military
base in Kosovo. Defendants further claim that be-
cause Plaintiff alleges injury at an overseas United
States military base, his claim arises first under the
DBA, 42 U.S.C. §§ 1651-54, which expressly in-
corporates the LHWCA as follows:

The DBA provides, “[e]xcept as herein modi-
fied, the provisions of the [LHWCA] ... shall apply
in respect to injury or death of any employee en-
gaged in any employment-at any military, air, or
naval base acquired after January 1, 1940, by the
United States from any foreign government; or
upon any lands occupied or used by the United
States for military or naval purposes in any Territ-
ory or possession outside the continental United
States.

42 U.S.C. § 1651(a)(1)-(2).

Accordingly, Defendants assert exclusivity pro-
visions within the DBA FN2 and the LHWCA FN3

preempt all state law claims against the “employer
or insurer for damages arising out of a delay in pay-
ment or a failure to pay worker's compensation be-
nefits.”Mot., at 6.

FN2. (c) Liability as exclusive.“The liabil-
ity of an employer ... under this chapter
shall be exclusive and in place of all other
liability of such employer, ... coming with-
in the purview of this chapter under the
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workmen's compensation law of any State,
Territory, or other jurisdiction, irrespective
of the place where the contract of hire of
any such employee may have been made or
entered into.”42 U.S.C. § 1651(c).

FN3. (a) Employer liability; failure of em-
ployer to secure payment of
compensation.“The liability of an employ-
er prescribed in § 904 of this title shall be
exclusive and in place of all other liability
of such employer to the employee, ... ex-
cept that if an employer fails to secure pay-
ment of compensation as required by this
chapter, an injured employee, ... may elect
to claim compensation under the chapter,
or to maintain an action at law or in admir-
alty for damages on account of such injury
or death.”33 U.S.C. § 905(a)

Plaintiff, on the other hand, argues the LHW-
CA's “straight-forward” exclusivity provision
neither expressly preempts state law, nor presents
an actual conflict with similar state workers' com-
pensation regulations. Pl.'s Resp., at 3. Plaintiff fur-
ther contends this Court should apply Colorado
common law in determining whether ACE acted in
bad faith when adjusting Nauert's claim, because
the majority of facts occurred in Colorado, includ-
ing his hiring, medical treatment, claims adjust-
ment, and this lawsuit. Plaintiff avers that under
Colorado common law, exclusivity provisions like
the one found in the LHWCA, do not apply to bad
faith claims adjusting where the injury and the
damages claimed were not sustained within the
scope of employment.FN4Accordingly, Plaintiff
contends ACE's liability does not stem from his
work-related injury, but arises from injuries caused
by ACE outside the workplace and after employ-
ment ceased when ACE intentionally refused to pay
for Plaintiff's medical treatment. Pl.'s Resp., at 4.
Lastly, Plaintiff argues that even under the DBA
and LHWCA, an insurance carrier who engages in
bad faith claims adjusting can be held accountable
in tort. Martin v. Travelers Insurance Co., 497 F.2d

329 (1st Cir.1974) (insurance company may be
sued in tort for “misdeeds committed in connection
with payment of compensation under the
[LHWCA]”).

FN4. To support his claim that bad faith is
a separate tort from those barred by work-
ers' compensation exclusivity, Plaintiff
cites to Travelers Ins. Co. v. Savio, 706
P.2d 1258 (Colo.1985), but erroneously
quotes language that does not appear in
that case. See Pl.'s Resp., at 4 (Plaintiff
quotes the following language: “occurred
after the compensable injury and the dam-
ages claimed were not sustained within the
scope of employment.”).

*3 Upon my review of the parties' arguments
and of pertinent federal circuit law, I find the LH-
WCA preempts state law regarding actions for bad
faith handling of LHWCA claims. Responding to
Plaintiff's argument that there is no express federal
preemptive decree, I find the plain language of the
DBA provides otherwise. 42 U.S.C. § 1651(c)
(“[t]he liability of an employer ... shall be exclusive
and in place of all other liability of such employer,
... coming within the purview of this chapter under
the workmen's compensation law of any
State”).FN5 Plaintiff's claim that Colorado common
law should apply because Nauert was hired in Col-
orado also runs counter to language within the same
DBA provision, which plainly states, an employer's
liability is exclusive “irrespective of the place
where the contract of hire of any such employee
may have been made or entered into.”Id.

FN5. Plaintiff does not appear to deny De-
fendants' assertion that the DBA exclusiv-
ity clause governs in this case. See gener-
ally, Kalama Services, Inc. v. Director, Of-
fice of Workers' Compensation, 354 F.3d
1085, 1090 (9th Cir.2004) (noting the pur-
pose of the DBA in extending LHWCA
coverage, is to provide worker's compensa-
tion coverage for employees working out-
side the continental United States).

Not Reported in F.Supp.2d Page 3
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Moreover, I find the legislative history of the
LHWCA and the DBA makes clear Congress' intent
to preempt state law. The LHWCA was established
in 1927, “as a uniform national program of workers
compensation benefits for longshore and harbor
workers which could not be constitutionally
provided by the States.”Texas Employers' Ins. Ass'n
v. Jackson, 820 F.2d 1406, 1411-1412 (5th
Cir.1987). The later established DBA, together with
the LHWCA, provide a certain fixed recovery for
employees injured on the job without regard to the
employer's fault, but also “precludes the assertion
of various common-law defenses that had fre-
quently resulted in the denial of any recovery for
disabled laborers.”Potomac Elec. Power Co. v. Dir-
ector, Office of Workers' Compensation Programs,
U.S. Dept. of Labor, 449 U.S. 268, 281, 101 S.Ct.
509, 66 L.Ed.2d 446 (1980). Given this framework
and the exclusivity language of the LHWCA, I find
Congress intended to preempt potentially conflict-
ing state law so as to preserve its apparent objective
of providing “uniform protection” to employees in-
jured on the job.FN6See Atkinson v. Gates, McDon-
ald & Co., 665 F.Supp. 516, 520 (S.D.Miss.1987).

FN6. Accordingly, I find Plaintiff's reli-
ance upon Colorado case law for the pro-
position that the LHWCA should not bar
bad faith claims in this action is inappro-
priate. See Travelers Ins. Co. v. Savio, 706
P.2d 1258, 1264 (Colo.1985) (holding the
Colorado Worker's Compensation Act did
not bar a common law claim for bad faith).

I next address the issue of whether Plaintiff's
bad faith claim lies within the purview of the LHW-
CA. Plaintiff avers an insurance company can be
sued in tort under the LHWCA because the LHW-
CA's penalty provisions do not represent the ex-
clusive remedy for bad faith adjusting. Pl.'s Resp.,
at 4-5. I disagree. The LHWCA by its terms con-
templates nonpayment or delay in payment of bene-
fits and provides claimants a remedy for such non-
payment in the form of a penalty. Section 914(f) of
the LHWCA, for example, provides for broad pen-

alties against employers who delay in making pay-
ments, so that if compensation, payable under the
terms of an award, is not paid within ten days, a
twenty (20) percent penalty is added to the amount
of compensation due. 33 U.S.C. § 914(f) (1988).
The LHWCA also allows a successful claimant an
award of attorney's fees and expenses. Id., § 928.
Most significantly, in 1984 Congress amended the
LHWCA at 33 U.S.C. § 931 to enhance the crimin-
al penalties for arbitrary withholdings from a mis-
demeanor to a felony, increasing the maximum fine
to $10,000 and the maximum imprisonment to five
years. Barnard v. Zapata Haynie Corp., 975 F.2d
919, 921 (1st Cir.1992). As other Circuit Courts
have acknowledged, I find the LHWCA's compre-
hensive remedial framework for nonpayment or
delay in payment of benefits and the “conflict
therewith which necessarily flows from any state
penalty scheme respecting failure to pay LHWCA
benefits which differs from the scheme of the LH-
WCA,” convinces me that Plaintiff's state law
claims are preempted. Barnard, 975 F.2d at 921
(citing Atkinson v. Gates, McDonald & Co., 838
F.2d 808, 812 (5th Cir.1988)).

*4 The court in Atkinson further reasoned that
the statutory penalty “inferentially, but nonetheless
plainly, also provides that the penalty shall not be
any different amount, and that liability for it shall
not vary according to anything, such as good or bad
faith ...”.Atkinson, 838 F.2d at 812;see also Hall v.
C & P Tel. Co., 809 F.2d 924 (D.C.Cir.1987)
(finding state tort claim based on employer's inten-
tional refusal to make timely compensation pay-
ments preempted by exclusivity and late payment
provisions of LHWCA); Sample v. Johnson, 771
F.2d 1335, 1347 (9th Cir.1985) (holding state
wrongful refusal to pay claim barred by exclusivity
and penalty provisions of LHWCA, cert.
denied,475 U.S. 1019, 106 S.Ct. 1206, 89 L.Ed.2d
319 (1986)); Daley v. Aetna Casualty & Sur. Co.,
61 Ohio App.3d 721, 573 N.E.2d 1128, 1130
(1988) (intent to preempt state actions for bad faith
and intentional infliction of emotional distress
based on employer's termination of benefits “is ap-
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parent both from the pervasiveness of the federal
regulation and the likelihood of conflicts between
state and federal law.”).

As for Plaintiff's claim Martin v. Travelers In-
surance Company, 497 F.2d 329 (1st Cir.1974),
“rejected the argument that the LHWCA's penalty
provisions are the exclusive remedy for bad faith
adjusting,” I find the cases are distinguishable. Pl.'s
Resp., at 5. The Martin court made clear,

“the crux of the complaint here is the insurer's
callous stopping of payment without warning when
it should have realized that acute harm might fol-
low. A stop payment on a sizable compensation
check which may have been deposited and drawn
upon carries the obvious possibility of embarrass-
ment and distress.”

Martin, 497 F.2d at 331.

Unlike Martin, the facts in the case at bar relate
solely to ACE's refusal to pay benefits. Despite
Plaintiff's best efforts to convince the Court this
case is similar to Martin because ACE's alleged
conduct was “egregious” and because ACE
“completely fabricated” its claim that Plaintiff's in-
juries were not work related, I find Defendants' ac-
tions, in the end, amount to nothing more than a re-
fusal to make payments. Pl.'s Resp., at 6. Under
such facts, I find Martin is not applicable and the
LHWCA is Plaintiff's exclusive remedy against
ACE. As Defendants aptly point out, other federal
and circuit courts addressing the same issue have
rejected Martin, or limited its holding to its unique
facts. Indeed, even the First Circuit distinguished
its 1974 holding, stating “we find Martin to be in-
apposite to the facts alleged here,” which relate
solely to a refusal to pay benefits. Barnard, 975
F.2d at 920-21. The court in Atkinson and Sample
made similar findings. See Atkinson, 838 F.2d at
813 (limiting Martin to “a situation where the
plaintiff's recovery would not depend on a determ-
ination that he was owed compensation under the
LHWCA or that the defendant violated the LHW-
CA”); Sample, 771 F.2d at 1347 (distinguishing
Martin from cases involving the “ordinary refusal

to pay” and limiting decision to “where a carrier
deliberately stops payments already made, when it
should have known that acute harm might follow”).

*5 For all of the foregoing reasons, I find
Plaintiff's first claim alleging insurance bad faith is
preempted by the LHWCA and should be dismissed
pursuant to Fed.R.Civ.P. 12(b)(1).

C. Standing to Assert a Claim Pursuant to the Col-
orado Consumer Protection Act

In his second claim for relief, Nauert states
ACE “committed deceptive trade practices” en-
titling Plaintiff to relief under the Colorado Con-
sumer Protection Act (“CCPA”), C.R.S. § 6-1-101,
et seq., by violating the following provisions of the
Colorado Unfair Claims-Deceptive Practices Act
(“UCDPA”) set forth in C.R.S. § 10-3-1104(1)(h):

(II). Failing to acknowledge and act reason-
ably, promptly upon communications with respect
to claims arising under insurance policies;

(VI). Not attempting in good faith to effectuate
prompt, fair, and equitable settlements of claims in
which liability has become reasonably clear;

(VII). Compelling insureds to institute litiga-
tion to recover amounts due under insurance policy
by offering substantially less than the amounts ulti-
mately recovered in the actions brought by the in-
sured; or ...

(XIV). Failing to promptly provide a reason-
able explanation of the basis in the insurance policy
in relation to the facts and applicable law for denial
of the claim....

Compl., at 5.

Defendants assert these allegations fail to state
a claim under the CCPA because they fail to allege
that ACE engaged in a deceptive trade practice as
enumerated in the CCPA, and fail to allege that the
conduct had a significant public impact, as required
by Colorado case law. Thus, Defendants contest the
first and third elements of the test for CCPA applic-
ability as set forth in Hall v. Walter, 969 P.2d 224,
235 (Colo.1998) (”[t]o prove a private cause of ac-
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tion under the CCPA, a plaintiff must show: (1) that
the defendant engaged in an unfair or deceptive
trade practice; (2) that the challenged practice oc-
curred in the course of defendant's business, voca-
tion, or occupation; (3) the challenged practice sig-
nificantly impacts the public as actual or potential
consumers of the defendant's goods, services, or
property; (4) that the plaintiff suffered injury in fact
to a legally protected interest; and (5) that the chal-
lenged practice caused the plaintiff's injury).

The Hall court stated the first step in proving a
CCPA claim “requires the plaintiff to establish con-
duct by the defendant that constitutes a deceptive
trade practice.”Hall, 969 P.2d at 224, 234. The Col-
orado supreme court specifically referenced §
6-1-105 as “identifying and defining deceptive
trade practices.”Id. at 234.Here, I find Plaintiff's
conclusory statement, ACE “committed deceptive
trade practices” because he violated provisions of
the UCDPA does not meet this burden, as none of
the UCDPA provisions which were allegedly viol-
ated by Defendants appears in § 6-1-105. I further
find no language in the CCPA providing that a
UCDPA violation constitutes a per se violation of
the CCPA. See Coors v. Security Life of Denver In-
surance Company, 91 P.3d 393, 401
(Colo.App.2003). Moreover, Plaintiff does not in-
form the Court, even after he was given the oppor-
tunity to do so in his opposition to Plaintiff's Mo-
tion, how the UCDPA violations might implicate or
resemble any of the deceptive trade practices iden-
tified in § 6-1-105. Instead, Plaintiff merely copies
the language contained in claim two of his com-
plaint into his response and avers he “has gone to
great lengths to satisfy the four-part test spelled out
in Coors v. Security Life of Denver Ins.,Co., 91
P.3d 393, 398 (Colo.App.2003) and Rhino Linigns
USA, Inc. v. Rocky Mountain Rhino Lining, Inc., 62
P.3d 142 (Colo.2003)...”.FN7 Resp., at 8. Lastly, to
the extent Plaintiff relies upon Showpiece Homes
Corp. v. Assurance Co. of America, 38 P.3d 47, 52
(Colo.2001), to support his contention he may look
outside § 6-1-105 for a deceptive trade practice, I
find such argument is without merit. See Coors, 91

P.3d at 401 (finding “Showpiece Homes did not
hold that other conduct not enumerated in §
6-1-105 may constitute a deceptive trade practice
under the CCPA”).

FN7. Although Plaintiff asserts the test
enunciated in Coors and Rhino Linings
only has four parts, I find it is the same
five-part test stated by the Hall court,
which requires a showing by the Plaintiff
that “the defendant engaged in an unfair or
deceptive trade practice.”See Coors, 91
P.3d at 398;Rhino Linigns USA, Inc., 62
P.3d at 146-47.

*6 In addition to showing defendant engaged in
an unfair or deceptive trade practice identified in §
6-1-105, Plaintiff must also satisfy the third Hall
element by demonstrating ACE's alleged conduct
“significantly impacts the public as actual or poten-
tial consumers of the defendant's goods, services, or
property.”Hall, 969 P.2d at 235. The Colorado su-
preme court outlined the relevant considerations to
determine whether a challenged practice signific-
antly impacts the public within the context of a
CCPA claim. These considerations include (1) the
number of consumers directly affected by the chal-
lenged practice, (2) the relative sophistication and
bargaining power of the consumers affected by the
challenged practice, and (3) evidence that the chal-
lenged practice has previously impacted other con-
sumers or has the significant potential to do so in
the future. Martinez v. Lewis, 969 P.2d 213, 222
(Colo.1998).

Here, even assuming arguendo Nauert could
demonstrate ACE, his employer and the purchaser
of the insurance, was a relatively unsophisticated
consumer to the transaction, I find Nauert does not
allege a significant impact upon the public from the
alleged deceptive practices. Rather, the only alleged
impact is on Nauert, who claims ACE wrongfully
denied his claim on the basis it was not work-re-
lated. Pl.'s Compl., at 3. As such, I find the alleged
wrong is private in nature and does not affect the
public. See Rhino Linigns USA, Inc. v. Rocky
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Mountain Rhino Lining, Inc., 62 P.3d 142
(Colo.2003) (“ ‘the [CCPA] is intended to reach
practices of the type which affect consumers gener-
ally and is not available as an additional remedy to
redress a purely private wrong.’”) (internal citation
omitted).

As to Plaintiff's assertion he has “buttressed the
allegation of his complaint” by submitting portions
of the ACE and ESIS websites and various affi-
davits, attached as Exhibits A through F to
Plaintiff's response, I find I do not need to consider
such exhibits, as they do not demonstrate the re-
quired significant public impact. At most, the affi-
davits of other lawyers who have been involved
with lawsuits involving ACE would only demon-
strate there are other instances where ACE has
denied claims. As set forth in Rhino Linings, and
Coors, supra, such evidence does not demonstrate a
significant public impact required to establish a
CCPA claim. See Rhino Linings USA, Inc., 62 P.3d
at 150 (no record to justify a finding of significant
public impact where three of some 550 dealers were
potentially affected by the alleged practice); Coors,
91 P.3d at 399 (overcharging on insurance premi-
ums to 200 of 20,000 customers did not rise to the
level of broad public impact).

Lastly, I find Plaintiff's reliance upon
Showpiece Homes for the proposition that a
claimant under the CCPA need not make a showing
of public impact, is misplaced. Coors makes clear
“the holding in Showpiece Homes is limited to the
conclusion that insurance companies and insurance
transactions will be covered by the CCPA if the re-
quirements of Hall are met.”Coors, 91 P.3d at 401.

*7 Having found Plaintiff's second claim fails
to establish two necessary elements for a private
cause of action under the CCPA, I find this claim
should be dismissed for failure to state a claim
upon which relief can be granted.Fed.R.Civ.P.
12(b)(6)

III. CONCLUSION

For the foregoing reasons, it is

ORDERED that Defendants' Amended Consol-
idated Motion to Dismiss Plaintiff's Claims for Re-
lief and to Strike Portions of Plaintiff's Complaint,
filed January 18, 2005, is GRANTED IN PART
AND DENIED IN PART. It is GRANTED to the
extent it requests Plaintiff's first and second claims
for relief be dismissed and DENIED AS MOOT to
the extent it requests certain allegations in
Plaintiff's Complaint be stricken. It is

FURTHER ORDERED this case is dismissed.

D.Colo.,2005.
Nauert v. Ace Properties and Cas. Ins. Co.
Not Reported in F.Supp.2d, 2005 WL 2085544
(D.Colo.)

END OF DOCUMENT
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Only the Westlaw citation is currently available.

United States District Court, D. Delaware.
David E. MEGILL and Jenny Lee W. Megill, his

wife, Plaintiffs,
v.

WORTHINGTON PUMP, INC., et al., Defendants.
No. CIV. A. 98-76-SLR.

March 26, 1999.
Robert Jacobs, Esquire, Vincent J.X. Hedrick, II,
Esquire, of Jacobs & Crumplar, Wilmington,
Delaware, attorneys for plaintiffs.

Christian J. Singewald, Esquire, of White & Willi-
ams, Wilmington, Delaware, attorneys for defend-
ant Worthington Pump, Inc.

MEMORANDUM OPINION
ROBINSON, District J.

I. INTRODUCTION

*1 Plaintiffs David E. Megill and Jenny Lee W.
Megill brought suit against numerous defendants in
the Superior Court of the State of Delaware in and
for New Castle County. In their complaint, it is al-
leged that plaintiff David E. Megill was exposed to
asbestos and asbestos-containing products and that
plaintiffs were injured thereby. The complaint con-
tains allegations that Worthington Pump, Inc.
("Worthington") and other defendants were

at all times pertinent directly or indirectly en-
gaged in the mining, manufacturing, distribution,
sales, licensing, leasing, installation, removal or
use of asbestos and asbestos-containing products.
They were also engaged in the development,
manufacture, distribution, sales, licensing or leas-
ing of equipment procedures and/or technology
necessary to mine, manufacture, sell, distribute,
install, remove and the use of asbestos and asbes-
tos-containing products.

(D.I.2, Ex. A, 8) Plaintiffs further allege that
[t]he defendants were negligent in conducting the

above activities in that despite the fact that the
defendants knew or should have known that as-
bestos exposure could result in serious injury,
disease and/or death they:
(a) Failed to substitute, suggest, promote or re-
quire the substitution of materials other than as-
bestos;
(b) Failed to adequately warn all the potential
victims of asbestos including the plaintiff as well
as other users, bystanders, household members
and members of the general public of the risks of
asbestos;
(c) Failed to adequately test, research and invest-
igate asbestos and/or its effects prior to sale, as to
use, and/or exposure of the plaintiff and others
similarly situated;
(d) Failed to adequately package, distribute and
use asbestos in a manner which would minimize
the escape of asbestos fibers therefore adding to
the exposure of the plaintiff and others similarly
situated;
(e) Failed to take adequate steps to remedy the
above failure, including but not limited to recall
of asbestos and asbestos products, to conduct re-
search as to how to cure or minimize asbestos in-
juries, to distribute asbestos so as to render it safe
or safely remove the asbestos now in place.

(D.I.2, Ex. A, 13)

Through preliminary discovery, defendant Wor-
thington determined that plaintiff David Megill was
exposed to its products while working on board
United States Navy vessels. Based on this informa-
tion, Worthington filed a notice of removal in Feb-
ruary 1998 pursuant to 28 U.S.C. § 1442(a)(1),
which provides in relevant part that

[a] civil action ... commenced in a State court
against any of the following may be removed by
them to the district court of the United States for
the district and division embracing the place
wherein it is pending:
(1) The United States or any agency thereof or
any officer (or any person acting under that of-
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ficer) of the United States or of any agency there-
of, sued in an official or individual capacity for
any act under color of such office ....

*2 Plaintiffs responded thereto by filing a motion to
remand. Following limited discovery, briefing was
completed.

For the reasons stated below, plaintiffs' motion to
remand (D.I.5) shall be granted.

II. FACTS

The relevant facts of record are not in dispute. De-
fendant Worthington supplied various pumps to the
U.S. Navy for use on naval vessels. As averred by
John P. McAdams,

all Navy combat vessel equipment, including
Worthington pumps, were built according to U.S.
Navy and Military specifications under the super-
vision of Naval officers and civilian employees.
Such equipment was approved for installation
aboard these vessels exclusively by the Navy and
its designated officers and employees.

(D.I.2, Ex. G, 13) According to the military spe-
cifications included in the record, asbestos was spe-
cifically mentioned twice: 1) paragraph 3.2.8
provides that "[a]ll packing and gaskets shall be in
accordance with Drawing B-153" which, in turn,
specifies "asbestos metallic cloth, sheet" and "asbes-
tos metallic cloth, gasket;" and 2) paragraph
3.3.9.14 provides that "[p]ump casing joints shall
be made up using compressed asbestos sheet gas-
kets." (See, e.g., D.I. 2, Ex. D to Ex. F and Ex. A to
Ex. G) The court has discerned no evidence that the
specifications address the issues of product research
(aside from quality assurance and performance test-
ing), packaging, labels, and warnings as they relate
to asbestos. Similarly, there is no evidence of re-
cord that Worthington's commercial products
(which comport with commercial specifications) in
any way deviated from the products sold to the
Navy (which comported with military specifica-
tions). (D.I. 44 at 38-39, 115, 124)

III. ANALYSIS

As noted above, defendant Worthington has re-
moved this litigation from state to federal court pur-
suant to the federal officer removal statute, 28
U.S.C. § 1442(a)(1). Consequently, it is Worthing-
ton's burden to demonstrate that subject matter jur-
isdiction exists and that removal was proper. Boyer
v. Snap-on Tools Corp., 913 F.2d 108, 111 (3d
Cir.1990). In this regard, the Third Circuit appar-
ently has drawn a distinction between the removal
provisions of [section] 1441, which " 'are to be
strictly construed against removal and all doubts
should be resolved in favor of remand," ' id.
(quoting Steel Valley Auth. v. Union Switch & Sig-
nal Div., 809 F.2d 1006, 1010 (3d Cir.1987)), and
the provisions of the federal officer removal statute,
which are to be "broadly construed." Sun Buick,
Inc. v. Saab Cars USA, Inc., 26 F.3d 1259, 1262
(3d Cir.1994). To establish removal jurisdiction un-
der § 1442(a), a defendant such as Worthington
must establish that:

(1) it is a "person" within the meaning of the stat-
ute; (2) the plaintiff's claims are based upon the
defendant's conduct "acting under" a federal of-
fice; (3) it raises a colorable federal defense; and
(4) there is a causal nexus between the claims and
the conduct performed under color of a federal
office.

*3 Feidt v. Owens Corning Fiberglas Corp., 153
F.3d 124, 127 (3d Cir.1998). See Mesa v. Califor-
nia, 489 U.S. 121, 129 (1989).

With respect to the first of the above requirements,
the court finds that, as a corporation, defendant
Worthington is a "person" within the meaning of
the federal officer removal statute. See Good v.
Armstrong World Indus., Inc., 914 F.Supp. 1125,
1127-28 (E.D.Pa.1996).

The second factor has been described as requiring
"a showing that the acts forming the basis of the
state suit were performed pursuant to an officer's
direct orders or comprehensive and detailed regula-
tions." Id. at 1128. In Good, as in the case at bar,
the removing defendant offered evidence that it
"manufactured and supplied the equipment pursuant
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to strict direction and control of the United States
Navy/Department of the Navy" through "contract
documents, design and construction drawings, writ-
ten specifications, and personal oversight of West-
inghouse's work by Naval officers and by civilian
employees of the U.S. Navy." Id. at 1128-29. Re-
cognizing that "the United States Navy and many
individuals employed by the Navy worked with
Westinghouse," the court in Good nevertheless con-
cluded that Westinghouse had not demonstrated
"that the Secretary of the Navy or any other federal
officer directly controlled and supervised the work
of Westinghouse." Id. The court in Good further
found that none of the documents relied on by
Westinghouse even mentioned asbestos, bolstering
the court's conclusion in that case that no federal
officer had "specified the use of asbestos in the
design and manufacture" of the Westinghouse
products at issue. Id. at 1130.

Following the Third Circuit's mandate to broadly
construe the federal officer removal statute, the
court finds that Worthington has "set forth the sub-
stance of the regulations and specifications" which
required "the use of asbestos in the design and man-
ufacture" of its pumps supplied to the Navy. Id. at
1130. Under these circumstances, the court con-
cludes that defendant has adequately demonstrated
that it acted "pursuant to an officer's direct orders
or comprehensive and detailed regulations." Id. at
1128.

The third factor requires a removing defendant to
show that there is a colorable federal defense to a
plaintiff's claims. Defendant Worthington asserts
the federal common law government contractor de-
fense, as enunciated by the Supreme Court in Boyle
v. United Technologies Corp., 487 U.S. 500 (1988).
[FN1] The Supreme Court, in deciding when a con-
tractor providing military equipment to the Federal
Government can be held liable under state tort law
for injury caused by a design defect, held in Boyle
that

FN1. The record contains no evidence that
the pumps sold by Worthington to the U.S.

Navy were different from those pumps
sold commercially. Because the Third Cir-
cuit in Carley v. Wheeled Coach, 991 F.2d
1117 (3d Cir.1993), concluded that the
government contractor defense should be
available to all contractors who are "com-
pelled by a contract to perform an obliga-
tion for the United States," even where a
nonmilitary product is at issue, id. at 1120,
the Boyle analysis is still appropriate.

[l]iability for design defects in military equip-
ment cannot be imposed, pursuant to state law,
when (1) the United States approved reasonably
precise specifications; (2) the equipment con-
formed to those specifications; and (3) the suppli-
er warned the United States about the dangers in
the use of the equipment that were known to the
supplier but not to the United States. The first
two of these conditions assure that the suit is
within the area where the policy of the "discretion-
ary function" would be frustrated--i.e., they as-
sure that the design feature in question was con-
sidered by a Government officer, and not merely
by the contractor itself. The third condition is ne-
cessary because, in its absence, the displacement
of state tort law would create some incentive for
the manufacturer to withhold knowledge of risks,
since conveying that knowledge might disrupt the
contract but withholding it would produce no li-
ability.

*4 Id. at 512.

The Boyle analysis has been applied in failure to
warn cases, such as the one at bar. See e.g., In re
Hawaii Fed. Asbestos Cases, 960 F.2d 806 (9th
Cir.1992); In re Joint E. & S. Dist. New York As-
bestos Litig., 897 F.2d 626 (2d Cir.1990). Indeed,
the determination of whether defendant has demon-
strated a colorable defense under Boyle collapses
into the analysis required for determining whether
defendant has shown a causal connection between
plaintiffs' claims and the conduct performed under
color of a federal office.

The Supreme Court in Boyle held that the govern-
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ment contractor defense pre-empts state tort law
when "the state-imposed duty of care that is the as-
serted basis of the contractor's liability ... is pre-
cisely contrary to the duty imposed by the Govern-
ment contract...." Boyle, 487 U.S. at 509 (emphasis
added). As recognized by the courts above, in order
to establish that Boyle displaces any state law duty
to warn, defendant

must show that the applicable federal contract in-
cludes warning requirements that significantly
conflict with those that might be imposed by state
law. Moreover, it seems clear to us that Boyle 's
requirement of government approval of "reason-
ably precise specifications" mandates that the
federal duties be imposed upon the contractor.
The contractor must show that whatever warnings
accompanied a product resulted from a determin-
ation of a government official, ... and thus that
the Government itself "dictated" the content of
the warnings meant to accompany the product.

In Re Joint E. & S. Dist. New York Asbestos Lit.,
897 F.2d at 630. In In Re New York, as well as in In
Re Hawaii, the respective courts found that the gov-
ernment in no way had prohibited the contractors
from placing warnings on their asbestos-containing
products. Both courts concluded that "[t]here thus
existed no conflict between [the contractors'] state
law duty to provide adequate warnings to the users
of their [products] and the [product design] condi-
tions imposed on them pursuant to the agreements
they had entered into with the Government." In Re
Hawaii, 960 F.2d at 812. To put the point differ-
ently, a crucial element of both the Boyle defense
and the removal requirements is missing if the con-
tractor fails to establish a causal connection
between the conduct being supervised by the feder-
al officer/government and the conduct deemed of-
fensive in the plaintiff's complaint.

In the case at bar, plaintiffs assert liability based on
the following conduct: 1) failure to substitute other
materials for asbestos; 2) failure to warn; 3) failure
to adequately research the dangers of asbestos; 4)
failure to adequately package, distribute and use as-
bestos; and 5) failure to remedy the above failures.

Worthington has not established that the U.S. Navy
prohibited it from substituting materials or other-
wise changing the specifications, so long as pro-
tocol was followed. (D.I. 44 at 25-32, 41-6) Like-
wise, there is no evidence of record that the U.S.
Navy prohibited defendant from, or otherwise dir-
ected defendant in, issuing warnings or researching
and effecting product safety. Under these circum-
stances, the court concludes that there is no causal
connection between plaintiffs' claims and the con-
duct performed under color of a federal office; thus,
there is no colorable federal defense.

IV. CONCLUSION

*5 For the reasons stated, plaintiffs' motion to re-
mand is granted.

An order shall issue.

Not Reported in F.Supp.2d, 1999 WL 191565
(D.Del.)

END OF DOCUMENT
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resides at the time of filing. In U. S. plaintiff cases, enter the name of the county in which the first listed defendant resides at the time of filing. 
(NOTE: In land condemnation cases, the county of residence of the "defendant" is the location of the tract of land involved.) 

(c) Attorneys. Enter the firm name, address, telephone number, and attorney of record. If there are several attorneys, list them on an 
attachment, noting in this section "(see attachment)".  

II. Jurisdiction. The basis of jurisdiction is set forth under Rule 8(a), F.R.C.P., which requires that jurisdictions be shown in pleadings. Place a " " 
in one of the boxes. If there is more than one basis of jurisdiction, precedence is given in the order shown below.  

United States plaintiff. (1) Jurisdiction based on 28 U.S.C. 1345 and 1348. Suits by agencies and officers of the United States, are included here.  

United States defendant. (2) When the plaintiff is suing the United States, its officers or agencies, place a " " in this box.  

Federal question. (3) This refers to suits under 28 U.S.C. 1331, where jurisdiction arises under the Constitution of the United States, an amendment to 
the Constitution, an act of Congress or a treaty of the United States. In cases where the U.S. is a party, the U.S. plaintiff or defendant code takes 
precedence, and box 1 or 2 should be marked.  

Diversity of citizenship. (4) This refers to suits under 28 U.S.C. 1332, where parties are citizens of different states. When Box 4 is checked, the 
citizenship of the different parties must be checked. (See Section III below-, federal question actions take precedence over diversity cases.)  

III. Residence (citizenship) of Principal Parties. This section of the JS-44 is to be completed if diversity of citizenship was indicated above. Mark 
this section for each principal party.  

IV. Nature of Suit. Place a " " in the appropriate box. If the nature of suit cannot be determined, be sure the cause of action, in Section IV below, is 
sufficient to enable the deputy clerk or the statistical clerks in the Administrative Office to determine the nature of suit. If the cause fits more than 
one nature of suit, select the most definitive.  

V. Origin. Place a " " in one of the seven boxes.  

Original Proceedings. (1) Cases which originate in the United States district courts.  

Removed from State Court. (2) Proceedings initiated in state courts may be removed to the district courts under Title 28 U.S.C., Section 1441. When 
the petition for removal is granted, check this box.  

Remanded from Appellate Court. (3) Check this box for cases remanded to the district court for further action. Use the date of remand as the filing 
date.  

Reinstated or Reopened. (4) Check this box for cases reinstated or reopened in the district court. Use the reopening date as the filing date.  

Transferred from Another District. (5) For cases transferred under Title 28 U.S.C. Section 1404(a) Do not use this for within district transfers or 
multidistrict litigation transfers.  

Multidistrict Litigation. (6) Check this box when a multidistrict case is transferred into the district under authority of Title 28 U. S. C. Section 1407. 
When this box is checked, do not check (5) above.  

Appeal to District Judge from Magistrate Judgment. (7) Check this box for an appeal from a magistrate judge's decision.  

VI. Cause of Action. Report the civil statute directly related to the cause of action and give a brief description of the cause.  

VII. Requested in Complaint. Class Action. Place a " " in this box if you are filing a class action under Rule 23, F.R.Cv.P.  

Demand. In this space enter the dollar amount (in thousands of dollars) being demanded or indicate other demand such as a preliminary injunction.  

Jury Demand. Check the appropriate box to indicate whether or not a jury is being demanded.  

VIII. Related Cases. This section of the JS-44 is used to reference related pending cases if any. If there are related pending cases, insert the docket 
numbers and the corresponding judge names for such cases.  

Date and Attorney Signature. Date and sign the civil cover sheet. 
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